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CRIMINAL INVESTIGATION (IDENTIFYING PEOPLE) AMENDMENT BILL 2013 
Second Reading 

Resumed from 7 August. 

HON SUE ELLERY (South Metropolitan — Leader of the Opposition) [9.02 pm]: It was not my intention 
to speak on the Criminal Investigation (Identifying People) Amendment Bill 2013, but Hon Kate Doust is unwell 
so I will make the second reading lead speech in her absence. The first thing I want to do is commend 
Hon Kate Doust for the work she has done in consulting with various groups who were concerned about one 
particular element of this bill. As a result of her consultation, the government needed to reconsider its position. 
The proposed amendments before us differentiate between head and face, which I will get to in a minute. I 
commend Hon Kate Doust for her work.  

Even though there has been a lot of public attention around the issue of head coverings and the cultural 
sensitivity of asking people to remove head coverings, the bill deals with a lot more than that. That is one tiny 
part of the legislation before us. In a briefing I attended several months ago, I was advised that one of the key 
objectives of the legislation is in fact futureproofing—that is, to make sure the provisions for dealing with the 
science of identifying particulars, for example, are up to date and are able to be amended and added to as the 
science dealing with DNA evolves. By adding definitions to identify particulars as the science progresses, the 
legislation provides the tools for law enforcement to deal with changes. The bill gives regulation-making power, 
so that as new procedures need to be adopted, they can be added as the science improves. Other provisions in 
respect of this part of the legislation go to the hierarchy of how to go through the respective procedures so that 
law enforcement officers are given clear guidance that they are to start with the least intrusive mechanism first 
and move through.  
The bill makes changes to who is a qualified person to deal with the identification process, and it may be 
different people than those currently defined. It provides that the agencies can keep samples for the purpose of 
using a different identifying test in the future, again, as the science and technology evolves. Under the current 
provisions charged and uncharged suspects had been treated differently, but under this legislation the same 
identifying particulars will apply.  
In respect of convicted persons, I was advised that there is not currently the provision to apply the same 
identifying processes. This bill would bring Western Australian law in line with other jurisdictions. I am advised 
that it is most likely that the issues of concern would be picked up before conviction, but they may not be, and 
there is a limitation on using material to six months after the conviction.  
Consent is an important issue and the advisers pointed out to me some of the practical implications. Currently 
consent can be asked for in order to collect identifying material from those people it is to be collected from. An 
order can be made for that to be done against a person’s will; however, when it is not practicable to do that 
without risk of violence, this bill gives the power to proceed straight to the procedure rather than going through 
the process that would normally apply. Regarding identification of juveniles, the standard provisions are consent 
from a responsible adult and a warrant from a magistrate. That does not take into account what would be done if 
a responsible adult cannot be found, which unfortunately happens far too often. Under this legislation respective 
agencies would have the power to go directly to the magistrate if there is no responsible adult. 

In respect of missing and deceased persons, tissue can be used, including teeth or bone, for identification 
purposes. 
The index definitions have been deleted and will appear in the regulations. 

In respect of provisions that go to asking a person to remove something obstructing an officer’s capacity to 
identify that person, the legislation before us refers to the removal of head covers. There is now an amendment 
before us to take into account people being asked to just reveal their face rather than removing a whole piece of 
apparel covering their entire head.  

Much attention was given to the fact that this bill addresses the issue that arose in New South Wales when a 
woman made a complaint against a police officer on the basis of her being asked to remove her headwear. She 
was making a complaint about the misconduct of the police. That is not what this legislation is about; it is about 
asking for somebody’s name and address and seeking to identify them if they were a witness to an offence or 
suspected of committing an offence, for example. The more common point of conflict, rather than the culturally 
sensitive issues, is getting motorcyclists to remove their helmets. The advisers told me at the time that police are 
only required to see the photograph on one’s identification; whether it is a driver’s licence or passport. The bill 
was not intended to address the issue that that high-profile case in New South Wales attracted a lot of attention 
about.  
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The opposition is pleased to see the amendments on the supplementary notice paper, which were generated after 
the bill left the other place. The government did some more consulting with respective multicultural groups 
about how to accommodate their concerns that they might be asked to remove a piece of apparel that is culturally 
and/or religiously important to them. There are amendments in the name of the Attorney General to clause 10 to 
include a definition of face covering and to amend those provisions that give officers the power to ask someone 
to remove their headwear—that is, to effectively ask them to adjust their face covering so that the respective 
officer can see their face in the same way that they can see what is on the person’s driver’s licence or passport. 
That is the purpose of the amendments.  
I know that Hon Kate Doust did a lot of consulting and that she would want me to refer to the people she 
consulted with and the people who assisted her. There were some women from the Muslim Women’s Support 
Centre of WA, Dev Mahalon, some people from the Al-Hidayah Islamic School, the Islamic Council of Western 
Australia and Harjit Singh. I know she would want me to thank them on her behalf for giving up their time and 
for assisting her to put the case that the government needed to consider amendments, even after the bill had 
passed the Legislative Assembly. There was real concern about people being put in a position in which they 
would end up in conflict with police if they were asked to remove their head apparel when they felt deeply 
culturally and religiously that that would be an offensive request to make to them. We are pleased that the 
definitions have been changed so we are talking about people removing their face wear so their faces can be seen 
without them having to remove their head apparel. Hon Kate Doust also wanted to make the point—I hope the 
Attorney will be able to talk to us about this—about appropriate cultural training and making sure that 
appropriate protocols and procedures are put in place so that officers understand why it would be seen as a 
potential point of conflict. It could inflame the situation if officers did not understand why people felt so strongly 
and were so distressed about being asked to remove headwear, which is an important part of their culture and 
religion.  
With those comments and with the invitation to the Attorney to talk to us about the cultural training, procedures 
and protocols, I will conclude my comments. If we are still considering this bill tomorrow, Hon Kate Doust may 
want to make a contribution during consideration of clause 1 because I know she has done a lot of work and I do 
not think I have done justice to the big file that she has given me. She was happy for me to proceed tonight. I 
commend her for the work that she has done and indicate that we will be supporting the amendment and 
therefore will be supporting the legislation.  

HON LIZ BEHJAT (North Metropolitan) [9.15 pm]: I am delighted to speak to the Criminal Investigation 
(Identifying People) Amendment Bill 2013 on a number of matters. Firstly, I thank the Leader of the Opposition 
for her contribution and the things she has said. I was very pleased to assist the government in the consultation 
process with a number of groups, and I will talk about that later. One thing we do not want this bill to be known 
as is “the burqa bill”, which is what it was. I am probably perpetuating it by saying it now, but I want to be clear 
on the record that this bill was never known as “the burqa bill”. The situation of the woman in New South Wales 
would not fit into the category of what this bill is about. It is simply about identifying people under criminal 
investigation. I will speak more to that later in my contribution.  
In 2009, the Statutory Review of the Criminal Investigation (Identifying People) Act brought down its report on 
the 2002 act. The review conducted by Hon Robert Anderson, QC, made 31 recommendations and 15 findings. 
We dealt with a bill in 2011 that went part way to addressing some of those recommendations, and this bill is a 
continuation of that. This bill had its genesis in 2002 under the former government. There is great support from 
both sides of the chamber for these types of bills.  

The idea of this bill is to clarify some of the issues surrounding identifying profiles of people, and biometrics is 
the one that people are talking about. It is probably a good time to put on the record exactly what we mean by 
biometrics, because it is certainly a very rapidly growing and very interesting area. My 16-year-old son has 
decided that when he goes to university in two years, he will do a Bachelor of Science majoring in genetics and, 
more specifically, epigenetics. When he told me that, I had to look up epigenetics, which is a new field in 
genetics. Great advances are being made all the time. One of the most common biometric technologies known to 
us is fingerprints when we look at the patterns on people’s fingers, but these days even that has gone further than 
just fingerprints. Members can remember the old gangster movies in which people used to sandpaper or burn 
their fingerprints off their fingers so that if the cops caught them, they would not be able to take their 
fingerprints. These days the technology has moved on; they do not even need to look at the whirls of the 
fingerprints. They can look at the geometry of the veins sitting behind the fingertips; that is how sophisticated 
the area of biometrics has become. The area of hand geometry involves analysing and measuring handprints. 
Interestingly, in recent times, that was quite a useful technique for police to use in the famous Andrew Mallard 
case in which he was found to be wrongfully convicted of murder.  
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The handprint of a man who has since died was clearly found on the shop counter of the woman who was 
murdered. Mallard’s prints were not at the scene but the handprint was, which was identified with the use of 
hand geometry.  

Biometrics are also used for retina identification. A person’s retina, which is unique to the person, can be 
analysed by the layer of blood vessels situated at the back of the eye. The retina can be mapped with the use of a 
low-intensity light source and used for identification purposes. Again, those of us who watch crime movies or 
futuristic programs know that retina scanning can be used to gain access into secure buildings. Not only is retina 
scanning used now, but also there is iris scanning that examines the coloured rings around the eye. That is 
another use of biometrics. In her contribution the Leader of the Opposition talked about futureproofing. Who 
knows what other technologies might be developed in the future for other parts of the eye? I do not know. Maybe 
the cornea could be used for identification. I am not sure whether other things surrounding the eye could be used. 

Facial recognition analysis is another biometric marker that is used. We use it every day ourselves for facial 
recognition. Biometrics is used when we see someone walking towards us and we recognise who they are by 
their face. But of course a far more sophisticated way is the identification of someone in a crowd using facial 
biometrics. That is certainly a developing technique at the moment that is becoming very significant. Signature 
verification analysis is another biometric. There is also voice authentication, which uses voice to print 
authorisations. These are the sorts of biometrics that are used not just at crime scene identifications, but also for 
gaining access into secure buildings and things such as that. 
Of course there are also DNA identifiers. The DNA in various bodily fluids is analysed and put onto a database 
index. Quite frankly, I am an advocate for keeping everybody’s DNA on record. DNA could be taken at birth 
when children have various tests carried out. They get a little heel-prick test on day two or on day three—I am 
not sure which day it is now. 
Hon Donna Faragher: It is on day two. 

Hon LIZ BEHJAT: It is on day two. Why do we not at that time also do a DNA analysis? We could build up an 
incredibly good database of DNA. However, DNA can be a confusing biometric, because identical twins have 
the same DNA. If the DNA of a perpetrator is identified at a crime scene and it is found to be the DNA of twins, 
there could be some difficulty identifying which twin it was. Again, technology is stepping into that area. The 
analysis of autoantibodies is the latest technology that people are using for identification. Autoantibodies are 
primarily in the body to act against infection and disease, but there is a subset that performs other functions in 
the body—a bit of housekeeping, as it were—including the elimination of cell debris. A person’s autoantibody 
profile is found in all bodily fluids, but most readily in blood. The difference between that and DNA is that they 
are different in everybody; even identical twins will have a different string. Although that technology is yet to be 
used widely, it is starting to be used and is something that is contemplated in this legislation. 

I have to say that that is probably one of the issues that I have; I do not have a problem per se with 
futureproofing and being able to say that new technologies should be used as they come along. I am all for new 
technologies and I think some of the inroads we have made are fantastic, but for us to be asked to allow science 
as yet to be known into law by way of regulation is where I have difficulties. Members who have been in this 
Parliament long enough will know that I have stood on a number of occasions to say that I do not like things to 
be dealt with by regulation rather than legislation. I have briefly spoken about some of the methods and what we 
know about biometrics. The issue about what we do not know about biometrics and what is yet to be discovered 
is that we do not know exactly what they are and we do not know how it is to be extracted from someone or, if it 
is to be extracted from someone, how the data would be collected and the method of doing it and how it would 
be stored. There would be a whole series of issues around anything that is developed in the future. For instance, 
when we first started to use DNA technology, it was dealt with by legislation in 2002; it was not just put into 
regulations because it was a brand-new area of science and it was thought that we would have to know a lot 
about it. It is all very well for the argument to be put, “Well, you know, even by regulation you’ve got the ability 
as a Parliament to disallow the regulation”; the problem is that it will go off to the Joint Standing Committee on 
Delegated Legislation and that committee has the ability to say only what the regulation will do and whether it is 
allowed under the legislation. There is no question of surveying the implications, ramifications or privacy issues 
of what is being asked for in the regulation. We either have to deal with it by way of legislation, which I think is 
always preferable; or, if we are going to deal with these sorts of things by way of regulation and send it off to the 
delegated legislation committee, we need to look at the terms of reference of that committee to decide whether 
we will give it the power to look behind the reasons for a regulation and not just respond yes or no about whether 
it fits within the legislation. That is the issue that I have. I am fully supportive of the fact that we are 
futureproofing and that we are using that technology, but I am very cautious about the way in which we should 
deal with any future advances in that area. I issue that word of caution to members when we are contemplating 
this legislation.  



Extract from Hansard 
[COUNCIL — Tuesday, 22 October 2013] 

 p5238b-5243a 
Hon Sue Ellery; Hon Liz Behjat; Hon Lynn MacLaren; Hon Dave Grills 

 [4] 

It is quite right that this bill resolves a number of things, including whether we are taking identifying particulars 
from someone who has been charged or someone who has not been charged. That was previously an anomaly in 
the legislation and this bill will fix that so that both charged and uncharged suspects can have identifying 
particulars taken. In addition, identifying particulars can be taken from people who have been convicted and are 
yet to have had those identifying particulars taken. As long as it occurs within six months of the person having 
been convicted of a crime and having been sentenced to a period of imprisonment of 12 months or greater, they 
will be captured by this legislation. If someone has not committed a crime, no-one is ever going to want to use 
their DNA to link them to a crime scene, so it would not worry me if everybody had to submit to DNA testing at 
some stage. It would also be very helpful in times of unfortunate disaster, when authorities are attempting to 
identify victims in situations in which there have been explosions, fires or whatever else it may be. If we had a 
central DNA register for everybody, we would very quickly be able to identify the victims and make things a lot 
less painful for people waiting to know the outcome.  

I turn now to the intent behind that part of the bill that asks people to remove their headwear. We could have 
called this the bikie identifying bill, because that is the category or group of people that that part of the 
legislation that deals with the removal of a motorcycle helmet is aimed at. It is aimed not just at the helmet. 
Quite often, as we have seen, people who ride motorbikes also wear a bandana across their face. Under this 
legislation, such a person would be required to remove their bandana. There may also be some identifying 
particulars on a person’s shaved head, such as a tattoo. If a person is described as having a particular tattoo on 
their shaved head, that person will be required to remove their entire helmet and not just lift the visor. 

This bill was introduced in the previous Parliament, and it then lapsed and was reintroduced in this Parliament. 
Although some consultation took place when this bill had its genesis quite some time ago, it has become evident 
that it may have some unintended consequences for people who wear a head covering for religious or cultural 
reasons. That is a matter about which the Minister for Police is very concerned. One of the things that we pride 
ourselves on in government is that we embrace and respect people of all backgrounds, cultures, ethnicities and 
religions. Therefore, in order for us to make Western Australia the most harmonious multicultural society that 
we can, we must on all occasions seek the opinions of people who will be affected by the legislation that we 
introduce.  

It has been brought to our attention that the words “to remove headwear” could be misconstrued in a number of 
areas. A number of members of the house would have received communications similar to the ones that I have 
received. As members know, I do a lot of work with a number of ethnic groups, and they very quickly contacted 
me and discussed their concerns. I took those concerns to the minister, and straightaway the minister’s response 
was, “This is not good enough; we need to consult further”. In recognition of that, my colleague Hon Peter 
Katsambanis and I conducted some quite intensive meetings. We met with two particular groups. Although 
people have been talking about burqas and the hijab and the niqab, another group in our community that could be 
affected if we do not amend this bill in the way proposed is the Sikh community of Western Australia. We have 
quite a large Sikh community in Western Australia. As members would know, Sikh men wear turbans and Sikh 
women wear chunnis. This bill could be construed in such a way that we would need to ask Sikhs to remove 
their turbans for them to be identified. I would like to place on record my thanks to the members of United Sikhs 
Inc, which we met with, in particular Mr Harjit Singh and Mr Sukhwant Singh. It was quite funny, because Mr 
Singh said that if he were to remove his turban, I probably would not recognise him; his hair is very, very long 
and goes way down close to his knees, so he would not look anything like the photograph on his licence that 
shows him wearing a turban. There was great concern over this amongst that community, and rightly so, that we 
should only allow as much of what is covering the face to be removed as is shown in someone’s passport or 
driver’s licence. We also met with Iman Saleh Ibrahim of the Islamic Centre of Western Australia, 
Dr Rateb Jneid, the president of the Islamic Council of Western Australia, and Aziz Khan, the president of the 
Muslim Legal Network Inc. Following consultations with them we asked whether amending the bill in the 
committee stage, as we proposed, would satisfy their concerns. It was a resounding yes. We gave them the 
proposed changes, which they took back and discussed with their communities, and they came back and said 
they were more than happy with the changes we had proposed.  

To set the record straight, so that people know, the majority of Muslim women we see in Western Australia wear 
what is known as hijab, which is the scarf that ties under the chin and covers the hair and the ears but does not 
cover the face in any way at all. The other types of Islamic covering that have been referred to are the burqa, 
which is a full body covering that has mesh over the eyes and covers the entire face, and the niqab, which is the 
hijab scarf with another scarf attached to it that goes over your nose, and only the eyes are left uncovered. 
Whenever a woman wearing a burqa or niqab is at an airport or any other place like that where she needs to 
identify herself, they are more than comfortable, generally in the presence of another female, with either lifting 
their burqa or removing the niqab part of the covering to show that much of their face that is in the photograph 
that identifies them. A woman wearing a hijab does not really need to adjust anything at all to be identified. With 
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the changes that we are proposing, we find this is a far more workable bill. But it is also a demonstration on the 
government’s behalf to those people who came to us that we will always listen to people’s concerns, and if we 
are able to make amendments that do not affect the purpose of the bill or the way the bill is implemented, we will 
look at those amendments. That is what we did. I thank the Minister for Police for taking on board these 
concerns. I know that members on the other side of the house raised those same concerns as well, and it was not 
just members on the government side who did that. I know Hon Kate Doust does a lot of work in the area, as the 
Leader of the Opposition in this house said, and I think recognition should be given to the work she did with her 
communities. At the end of the day, we have a much fuller and more workable piece of legislation. I am sorry, 
but if a bikie gets offended by having to remove a helmet, I do not care. I do not apologise for that, and I do not 
think any of us would because, generally, those people are not sitting inside the bounds of the law, whereas we 
know our friends from the Sikh, Islamic and Muslim communities are really just law-abiding, peace-loving 
people like the rest of us who want to get on with their lives quietly.  

That is really all I wanted to say. I am fully supportive of the Criminal Investigation (Identifying People) 
Amendment Bill 2013 and the changes it will make with regard to facial coverings. Again, I am fully supportive 
of futureproofing for biometrics, but I issue a word of caution that we really need to think carefully about 
whether we should allow these sorts of things to be dealt with by way of regulation rather than legislation. My 
preference is that we always have something come back to the house to be thoroughly analysed, but that is 
probably an argument for another day, not this bill. I am sure the Attorney General will shoot me down in flames 
for what I have said about that, but that is his job and I do not mind. With that, I commend the bill to the house 
and thank members for their indulgence. 

HON LYNN MacLAREN (South Metropolitan) [9.41 pm]: The Greens (WA) support the Criminal 
Investigation (Identifying People) Amendment Bill 2013. I thank the government very much for the briefing on 
the proposed amendments that will deal with the concerns we had about headgear. We agree with the comments 
of the Labor Party about how the Islamic community was consulted about this bill. That was something we were 
concerned about because that community had written to all members about its concerns about being unfairly 
targeted by this bill. One comment that came out in the briefing is that the availability of a female officer is 
somewhat limited because only 20 per cent to 24 per cent of the force is female, and there is not always an 
opportunity for a woman to be there when a head covering needs to be removed in the company of someone of 
the same sex. That is obviously a problem, but I was very heartened to see that the Australian National Imams 
Council, I think, made a statement that it was able to work within the boundaries of the police’s current force 
when there may be some times when a woman might have to remove her face covering but a female officer is 
not available for that purpose.  
I commend the police for their diligence in presenting quite a well-considered piece of legislation for identifying 
people. I have no concerns with the forensic processes being undertaken, but I really look forward to hearing 
from other members about that during the debate. The Greens support this legislation and thank the minister for 
providing us with a briefing, and we thank all the constituents who wrote to us to alert us to the potential 
problems with this legislation.  

HON DAVE GRILLS (Mining and Pastoral) [9.43 pm]: There has been a fair bit of debate on the Criminal 
Investigation (Identifying People) Amendment Bill 2013, and it would be remiss of me not to add to that debate 
by talking about how it will be enforced by police officers. One thing that was not referred to in this debate is 
that in 1991, when I joined the police service, we had to deal with bikies and other people with face coverings. 
We had a briefing with the police service with regard to training. This document on how police train is freely 
available on the internet. 

I know from experience, having worked in the community engagement division, that Mirrabooka is one of the 
most culturally diverse places in the world and has about 92 different cultural groups. The Mirrabooka police 
and other police do quite a good job at policing that and identifying someone. It also should be remembered that 
the police have available to them other areas of legislation with regard to seeking somebody’s identity. This law 
is a requirement, as is a random breath test. The requirement is placed on a person and that requirement remains 
on that person until that person has complied with that requirement. 
Debate adjourned, pursuant to standing orders. 
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